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On Jan. 28, 2008, President Bush signed into 
law the National Defense Authorization Act of 
2008,1 which amended the Family and Medical 
Leave Act (FMLA)2 of 1993 for the first time 
since its enactment. The amendments expand 
the FMLA to provide job protected leave to 
families of servicemembers of the U.S. Armed 
Forces. Prior to the amendments, the FMLA 
provided eligible employees3 up to 12 work-
weeks of unpaid job-protected leave during 
any 12-month period for: 1) the birth of a child 
of the employee and in order to care for such 
child; 2) the placement of a child with the 
employee for adoption or foster care; 3) the 
care of a spouse, son, daughter or parent who 
has a serious health condition; or 4) the employ-
ee’s own serious health condition that makes 
the employee unable to perform the functions 
of his or her position.4 The amendments allow 
eligible employees leave in two new circum-
stances: 1) to address issues that arise due to a 
family member being called to active duty; and 
2) to care for a family member who is injured in 
active duty.5

Family Leave Due To A Call To 
Active Duty

Under the first new category of leave, eligible 
employees are entitled to up to 12 workweeks 
of unpaid leave during any 12-month period 
because of “any qualifying exigency” relating 
to the fact that a spouse, son, daughter or par-
ent of the employee is on active duty (or has 
been notified of an impending call or order to 
active duty) in the Armed Forces in support of 
a “contingency operation.”6 The amendment 
defines a “contingency operation” as “a mili-
tary operation…in which members of the 
armed forces are or may become involved in 

military actions, operations, or hostilities 
against an enemy of the United States or 
against an opposing military force” or active 
duty during a war or national emergency.7

The term “qualifying exigency” is not defined 
by the amendment. The U.S. Department of 
Labor will issue regulations clarifying this 
phrase and has indicated that the provisions 
pertaining to family leave due to a call to active 
duty will not become effective until issuance of 
the regulations.8  In the meantime, the Depart-
ment of Labor has encouraged employers to 
voluntarily provide this type of leave.9 Although 
“qualifying exigency” is yet undefined, it is 
expected that leave taken under this provision 
will presumably cover an employee’s family 
member, for example, to arrange for child care 
or to settle financial matters. However, given 
the potential breadth of the term, the Depart-
ment of Labor is being called to provide suffi-
cient guidance to employers to avoid both 
confusion and abuse.10   

 When a call to active duty is foreseeable 
under this provision, employees are required 
to provide notice to the employer as is “reason-
able and practicable.”11 As with most leaves 
under the FMLA, leave for a “qualifying exi-
gency” may also be taken intermittently or on 
a reduced leave basis.12 Furthermore, an 
employer can require that a request for leave 
related to active duty or a call to active duty be 
supported by a certification issued at such time 
and in such manner as the Department of 
Labor prescribes.13 However, the details regu-
lating such certification are still to come. In the 
meantime, employers may want to implement 
a simple recordkeeping form that requests 
information such as the employee’s relation-
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ship to the servicemember, the dates for which 
leave is requested and a statement as to what 
qualifying exigency exists. Employers, howev-
er, may not require certification unless or until 
the Department of Labor issues regulations 
requiring such certification.  

Leave For Caregivers Of An 
Injured Servicemember

The second new category of leave entitles an 
employee who is a spouse, son, daughter, par-
ent or “next of kin” of a “covered servicemem-
ber” to take unpaid leave up to 26 workweeks 
in one 12-month period to care for an injured 
servicemember.14 A “covered servicemember” 
is defined as a member of the Armed Forces, 
including the National Guard or Reserves, who 
is undergoing medical treatment, recuperation 
or therapy, in outpatient status or on the tem-
porary disability retired list due to a serious 
injury or illness.15 A “serious injury or illness” 
is specifically defined for a member of the 
Armed Forces as an injury or illness incurred 
in the line of active duty that may render the 
member medically unfit to perform the duties 
of the member’s office, grade, rank or rating.16 
Importantly, the servicemember caregiver pro-
vision broadens who may be considered a fam-
ily member entitled to leave, allowing leave for 
“next of kin,” which is defined as the nearest 
blood relative.17 For this new category of leave, 
an employee must provide at least 30 days 
notice to the employer, unless it is impractical 
to do so.18 Leave may also be taken intermit-
tently or on a reduced leave basis.19

The servicemember caregiver provision is 
effective immediately.20 The Department of 

Labor is expected to provide regulations which 
more fully explain this provision. In the mean-
time, employers are required to act in good 
faith in providing necessary leave and encour-
aged to apply current FMLA-type provisions 
to this new type of leave where appropriate.21 
For example, an employer may choose to 
request the standard medical certification for 
leave taken under this provision until further 
guidance from the Department of Labor.22 

As with other leave types under the FMLA, 
employees taking leave under these new cate-
gories can elect, or employers can require an 
employee, to substitute unpaid FMLA leave 
with paid vacation leave, personal leave, fam-
ily leave, or medical or sick leave.23 Also the 
combined total leave for these two categories 
of leave, along with any other FMLA qualify-
ing leave, may not exceed 26 workweeks dur-
ing a 12-month period. That is, an employee 
may not combine caregiver leave of 26 weeks 
with a leave needed for the employee’s own 
serious health condition to exceed the 26 week 
total. Unless specifically exempted, all other 
current FMLA requirements apply to these two 
new categories of leave, such as those requir-
ing reinstatement to the previous position. 

Attorneys who represent covered employers 
should make sure their clients are aware of the 
new leave entitlements and that their policies 
and postings are updated to reflect the changes 
to the law.
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The Oklahoma Bar Association 
Family Law Section seeks nominees for 
the following awards to be presented at 
its annual meeting on November 20, 
2008.  

Outstanding Family Law Attorney for 2008

Outstanding Family Law judge for 2008

The Phil and Noel Tucker Outstanding 
guardian Ad Litem Award for 2008 

Nominees should have made signifi-
cant contributions to the practice of 
family law in Oklahoma in 2008, or 
over an extended period of time.  Please 
submit your nominations and a brief 
description of the reasons for your 
nomination by October 17, 2008, to:  
OBA Family Law Section, Nominations 
and Awards, c/o David A. Tracy, 1701 S. 
Boston Ave., Tulsa, Oklahoma 74119.


