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After his termination, Thompson sued North 
American,2 claiming the company had violated 
the anti-retaliation provisions of Title VII by 
terminating him in order to retaliate against his 
fiancée for filing her EEOC charge. The district 
court granted summary judgment in favor of 
North American, holding that Title VII does 
not permit third-party retaliation claims.3 The 
6th Circuit reversed.4 However, after a rehear-
ing en banc, a divided 6th Circuit affirmed the 
district court’s grant of summary judgment. 
Specifically, the 6th Circuit held that Thomp-
son was not protected by the anti-retaliation 
provisions of Title VII because he had not 
engaged in any protected activity himself.5 

The U.S. Supreme Court granted certiorari, 
and in an opinion written by Justice Scalia, the 
court unanimously6 held that Thompson had a 
right to sue for retaliation. The court had “little 
difficulty” concluding that if the facts as alleged 

by Thompson were true, Thompson’s termina-
tion violated Title VII.7 In reaching this conclu-
sion, the court relied on the broad standard set 
forth in Burlington Northern & Santa Fe Railway 
Co. v. White.8 In Burlington Northern, the court 
held that a plaintiff must show the alleged 
retaliatory conduct was “materially adverse” 
— meaning that a reasonable person may be 
dissuaded from making or supporting a charge 
of discrimination. Applying this standard to 
the facts in Thompson, the court held it was 
“obvious” that a reasonable worker might be 
dissuaded from engaging in protected activity 
if the worker knew that his fiancée would be 
terminated.9 In holding that third-party retalia-
tion claims are actionable, the court declined to 
adopt a bright line rule regarding how far 
third-party retaliation claims may stretch. 
Instead, the court concluded that terminating 
“a close family member” will likely always dis-
suade a reasonable worker from engaging in 
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protected activity whereas “inflicting a milder 
reprisal on a mere acquaintance” will likely 
not.10 The court emphasized that Title VII’s 
anti-retaliation provision for judging harm 
must be objective and not based on a plaintiff’s 
subjective feelings.11 

Further, the second part of the court’s opin-
ion answered the more difficult question of 
whether Thompson — who had not engaged in 
protected activity while employed — had 
standing to sue North American.12 The court 
held that Thompson could bring a claim against 
North American because he was “an aggrieved 
person” within the meaning of Title VII, which 
seeks to protect employees from their employ-
er’s unlawful actions.13 Specifically, the court 
reasoned that Thompson was in the “zone of 
interests” protected by Title VII because 
Thompson was an employee of North Ameri-

can and terminating him was North Ameri-
can’s intended means of harming Thompson’s 
fiancée — the employee who engaged in the 
protected activity.14 Thus, even though Thomp-
son did not engage in protected activity him-
self, he could bring a retaliation claim against 
North American.

Prior to the court’s holding in Thompson, 
there was a disagreement among the various 
courts as to whether third-party retaliation 
claims were actionable.15 Indeed, district courts 
within the 10th Circuit were inconsistent on the 
issue.16 For instance, in McKenzie v. Atl. Richfield 
Co.,17 an employee filed a Title VII claim against 
his employer, alleging that the employer retali-
ated against him for sexual harassment claims 
made by his wife (also an employee). The Dis-
trict Court of Colorado recognized that the 

employee’s claims were derivative in nature 
since he had not engaged in the protected 
activity himself. Nevertheless, the Colorado 
District Court allowed the employee to main-
tain the action.18 In contrast, in EEOC v. Wal-
Mart Stores Inc.,19 the District Court of New 
Mexico determined that Title VII did not per-
mit third-party retaliation claims. In EEOC, 
two adult children of a Wal-Mart employee 
sued Wal-Mart alleging that the company 
refused to hire them in retaliation for their 
mother’s protected activity. The EEOC urged 
the New Mexico District Court to recognize the 
third-party claims, but the court dismissed the 
claims finding that the plain language of Title 
VII did not permit claims by individuals who 
had not engaged in protected activity.20 

While Thompson makes clear that third-party 
retaliation claims are now cognizable, employ-
ers are left to guess how far a court will extend 
a retaliation claim given the fact the Supreme 
Court declined to establish a bright line test. 
For example, will courts extend Thompson’s 
holding to relationships such as co-worker 
friendships — an issue the court recognized 
but purposefully left unresolved? Indeed, at 
least one district court has extended the first 
part of Thompson’s holding to a co-worker 
friend situation. Specifically, the District Court 
for the District of Columbia allowed an employ-
ee to proceed past summary judgment on his 
retaliation claim where the employee alleged 
he had engaged in protected activity and his 
employer responded by threatening to fire his 
“best friend” co-worker.21 

Thus, in light of Thompson’s unclear and 
potentially far-reaching scope, employers 
should review their anti-retaliation policies to 
ensure that the language is broad enough to 
prohibit third-party retaliation and should 
train supervisors to understand that retaliation 
against any employee is prohibited.
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